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Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. SD-02/40/AC/16-17~'fq;: 27/01/2017 issued by Assistant
Commissioner, Central Tax, Ahmedabad-South

374laoaf alr vi u Name & Address of the Appellant/ Respondent
M/s Maruti Infrastructure Ltd.

Ahmedabad

asl{ anf z 3r4ta 3mer srits 3rra sat ? at a a 3rt wf zenfnf f) uar ; era 31fr) at
3J"lT\c;f <IT g'rnai1l'T 3rrcfcR ITTWf ~ '1'Pffi lf I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'lfTW mcnN. 'PT ~a,ur 3rrcfcR
Revision application to Government of India :

(1) a@ta Garza zgca arferzm, 1994 er,"\ 'eTRT 3R@ ;:fl~ <li'ITC! 11'/ mi a aR gala rr a1 3q-Ir d yIu uq+* 3Tc'[T@ g'ffiai1JT 3rrcfcR 3fti'R ~. 'ITmf mcl'>R , Rea inea, rGa Ram, a)ft +if6ra, -;:;frq,, cfltr 'l'fcl7-I, "frfTG Tfrrf. -;i-1 ~~,
: 110001 <ITT ~ '1!AT ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, ,Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in -espect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

,Q (ii) zuf? mr al sf m i4 vr.r ~.fl ITTf.r cr,mJ!A i-1 ff vgr a 3rqtr m fcnm ·rrr~wrr, 0/'r <'1?1~avrmm um g mf B, <IT fcnm •J1l'mTITT <IT 1~ B 'tfIB cIB' fcnm qlT a fh8t qvsra (,1 llR-1 en"\ J.lf<!RT[ cf>
ciRR ~ m 1
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(<T) ~~ q;r 1J1RfR R@kg Rt nrzaar (ur a1 ·per1 aj) Pzufa fcITTrr 7T<IT i:rrc;r ~ I
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() a a qg fat g zn 7?rRaffa m u ur mafaffsuit zyca aa ra 3Ian
zy«ca # Raz a mar i G 'l'fffi! <B' mITT Ra41 g, u r2 fuffa &1I
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

af? urca ar 4Tara fa Rat mnd mITT' -(hara z pr s) Rrfa fcn"m lTT!T ~ ID J

' '

(b)

(c) In case of goods exported outside India export :to Nepal or Bhutan, without payment of
duty..
3ifa saraa al snrea zyea yuar a frg it eql #fez ma 6 n{ & sit ha on?i al <r a1
Rua qafa arzga, 3r#ta a rt uRa aa gin arafa arf@rm (i.2) 1998 Ir1 109 TT
Rgaa fag ,1fC/ l\1 I .

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(4) ta area grea (r@la) Ruma4l, 2oo Rm o 3ifa Raff{e uua in z«-o i i vii i.
)fr am2r a uf am2 )fa Reita l Rt ma a a# -3mar a rt 3me # at-al 4Rii # er
fra anaa Rhu arm alf@gt sra arr al g. al rfta a aiaifa al 36-z fufRa 1 # 1JTfffirf
# rqa a er €la--s arart # 4f fl gt aft

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Cl1allan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·
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(2)
RRe6a 3ma a mer uei ice van v ala ua zulaa a zt al q1 2oo/- #la zprari z) u
3ITT vWr ica qa Garg a nr zt it 1 ooo;- #1la qrar a6 u; 1

I
The revision application shall be accompanied by a fee of Rs.200/- where the amount ·
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. :

0

8it gnc, #tu par yea vi hara a3rqaa uruf@raw a gf 3rfrc:­
AppeaI to Custom, Excise, & Service Tax Appellate Tfibunal.

(4) h2rt area z[ca 3r@fz, 4944 6 err 3s-41/35-z # siafa­
1

Under Section 358/ 35E of CEA, 1944 an ap::i~al lies to:-

(a) Ga~Ra uRb 2 («)a i zag rgwr # 3rcara 6 3r4ta, 3r4lit a m #mmn yen, sf#a
..~ ? 'C!'c[ '{{cffcfi"x an4 =man1feravr (Reg) # afaa 2Ra 4feat, 3h3'iC:lcllC: i'j 3J'f-20, ~

#ea g1Rue qr1rug, avf 7T, 3li3'iC:l€lli:;-38CO 6

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound; Megi1a1i Nagar, Ahmedabad : 380 016. ·in case of
appeals other than as mentioned in para-2(i) (a) above.i
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The appeal to the Appellate Tribunal shall ::>e filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public secto· bank of the place where the bench of
the Tribunal is situated.

(3) zfe ga arr?r ii a{ pa amgii ar vmmrd et ? it val sitar a fu#h ar zpuar u9{at
in Rau Gt a1Reg za aa # it g ft f far q&) arf aa fu qenferf 3rf)#zr
urn@raw q) (a 3r4ta a taa a va 3maa f#a ult &
111 case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Gov( As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

0
(5)

(6)

-0

urn1Gu zycn arf@/Pram «7o zrm visit@era 1 argqfl--1 a iafa fetffRa fg 31r a Ir4<a II
q 3nag zuenfe,fa fvfu If@erart am2z r)atv uf q .6.so ha at zrzurz1 yea
feas am el afe1
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

~ 3ITT~ T-fflttrf cITT frrmrora and [nit #) a f ear anasffa fzu ut ?a it it ye.
ala snr zye vi am an@#la -nznf@raw (arz,ff4f@) fa, 1gs2 fed &

Attention in invited to the rules covering these and other. related matter contended in the
Customs, Excise & Service Tax Appellate Trbunal (Procedure) Rules, 1982.

Rt gyca, tu araa cs vi hara af1flu +nnf@raw (Rrez), uR ar@ a zr i
air niat (Demand) d s (Penalty) ql 1o% q4 srrr aa 3art zrif, 3nf@ l ,,,f<![I 10

cfrn~ :!.>{RT t; !(Section 35 F of the Central Excise Act, 944, Section 83 & Section 86 of the Finance Act,

1994)

42tu3qr areas 3itar as a 3iar, enfr g)a "a4nr Rt niar"Du Ly Demanded) ­

(i) (section) is as azreuifr 1f@;

(ii) fran natelhe RRf@r;

(iii) rd feefaraer 6 a4 azr 2arf.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) . amount determined under Section 11 D;
(ii) amount of erroneous Cenvat c-edit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

es 3mTsr a 4f 34tr qfeaur a gr 5zi sea 3rrar zyc4 4 avs fclc11R.a t at ii fci,"""Q" -a-rq \W<n ~
10% wraror tf{ ih srzi aar avg faatfa t raa av a 10% 3fd@1uf tR" ~~~JI" ~I

.3 2

In view of above, an appeal against this order shall lie before the Tribunal on payrnent of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."
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ORDER IN APPEAL

V2(ST)/06/A-11/2017-18

'

M/s. Maruti Infrastructure Pvt. Ltd., Surmount, 802, Opp. Iscone

Me~a Mall, s~ G. Highway, Satellite , Ahmedabad- 380 015 (STR AAAC
M7976L STOO1) (hereinafter referred to as 'appellants') have filed the

present appeals against the Order-in-Original number SD-02/
40/AC/2016-17 dated 27.01.2017 (hereinafter referred to as 'impugned

orders') passed by the Asst. Commissioner, Service Tax, Div-II,

Ahmedabad (hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief are that M/s Shaili Paradigm Infratech

Pvt. Ltd., Hydrabad (Main Contractor) during 2012-13 had given sub­
contract work of Rs. 3,95,70,172/- to appellant to provide works contract
service to M/s ONGC Petro Additions Ltd., Special Economic Zone (SEZ),
Dahej but had not paid service tax of Rs. 19,56,350/- on it due to
presumption that main Contractor is exempted vide para 2 of Notification

No. 40/2012-ST dated 20.06.2012, to pay service tax as Service is
provided to unit located in SEZ. They further presumed that appellant is

eligible for exemption under clause 29(h) of the Notification No. 25/2012­

ST. Sub-contractor providing services by of works contract to another
contractor providing service which is exempt is exempted vide clause

29(h) of the Notification No. 25/2012-ST.

3. Adjudicating authority while confirming the whole demand and

imposing penalty u/s 78 and 77(2) of FA, 1994 held that ­
a. exemption under Notification 40/2012-ST has been availed without
the SEZ Units having obtained Form A-1 prescribed as required

under para 2(c) and para 2 (d) of Notification 40/2012-ST. Form A­
1 dated 27.09.2012 submitted does not bear the name of Main
Contractor M/s Shaili, Hydrabad for whom appellant has worked as
sub-contractor, therefore service provided by main contractor
becomes taxable and hence appellant is not eligible for exemption

under clause 29(h) of the Notification No. 25/2012-ST.
b. Exemption vide clause 29(h) of the Notification No. 25/2012-ST can

only be claimed if service rendered is un-conditionally exempted.

0

O·

4. Being aggrieved with the impugned order, the appellants preferred

an appeal on 06.04.2017 before the commissioner Apeals-" "iN»
Ahmadabad wherein mt is contended that- 'pbi,2s\,

a. As per section 261)e) of the Sz Act, 2005, exemption from servjei jj!
tax under Chapter-V of the Finance act, 1994 on taxable services ~~~~-J~;/"f.Y

1

s., .cs
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provided to a Developer or Unit to car{ on the authorized operations

in a Special Economic Zone. I"
b. As per Section 2(m) of the SEZ Act, 2005, "export" means

supplying goods or providing services from the Domestic Tariff Area

(DTA) to a Unit or Developer. I
I

c. SEZ Act, 2005 overrides and eclipses, provisions of any other law
containing provisions contrary to SEZ Act, 2005,. As both, SEZ Act,

I

2005 and Finance Act, 1994 have been passed by Parliament, SEZ
i

Act, 2005 is having overriding effect vide the provisions of Section
I
i

51. I
i

d. In the instance case appellant is situated in DTA and has provided
service to SEZ Unit namely M/s ONGC Petronet. Hence by virtue of

Section 2(m)(ii) of the SEZ Act, 2005/read with Section 26(1)(e) of

the SEZ Act, 2005, no service tax is applicable on said service.
e. Even if the conditions of Notifications !No. 40/2012-ST has not been

satisfied, the said services are exempted by virtue of provisions of

SEZ Act which is prevailing over Finance Act, 1994.
f. Appellant relied upon decision of Hon: ble Tribunal of Ahmedabad in

case of Reliance Port and Terminals Ltd. Vs CCE, Rajkot [ 2015 (40)
STR 200 (Tri. Ahmd)] and in case of Intas Pharma Ltd. Vs

I
I

Commissioner, Service Tax, Ahmedabad [ 2013 (32) STR 543 (Tri.

Ahmd)]. I
5. Personal hearing in the case was g

1

anted on 14.11.2017. Shree

Bhagyashree Bhatt, Charted Accountant, appeared before me and
I

reiterated the grounds of appeal. Shee requested to condone the delay
and stated that names not appearing in Form-A is procedural lapse. She
Submitted citation of Reliance P6rt and T4rminals Ltd. Vs CCE, Rajkot [
2015 (40) STR 200 (Tri. Ahmd)] and Intas Pharma Ltd. Vs Commissioner,

Service Tax, Ahmedabad [ 2013 (32) STR ; 43 (Tri. Ahmd)]

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records,

grounds of appeal in the Appeal Memorandum and oral/written
submissions made by the appellants, evidences produced at the time of

personal hearing. In view of oral request! made to condone the delay, I

hereby condone the dely of 9 days in sub~itting appeal.a
2 .
::,se
t

"30 40 ·
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• V

7 Question to be decided is whether or not service rendered by sub­
contractor; authorized by main contractor, to SEZ unit is exempted, if
the names of main contractor is not appearing in A-1 form submitted by

recipient SEZ Unit.

From SEZ Act, 2005 point of view
8. I find that as per Section 2(m)(ii) of the SEZ Act, 2005 read with

Section 26(1)(e) of the SEZ Act, 2005, Service rendered by OTA
unit/provider to SEZ unit is treated as "export", therefore service

rendered by sub-contractor or main Contractor is not liable for service

Tax. Hon' ble Tribunal of Ahmedabad in case of Reliance Port and

Terminals Ltd. Vs CCE, Rajkot [ 2015 (40) STR 200 (Tri. Ahmd)] at para

7 of decision- it is held that-
7., From the provisions contained in Section 26(1)(e) of

the SEZ Act, read with Rule 30(10) of the SEZ Rules,

2006, it can be seen that no Service Tax is payable on the

services provided by a service provider to a SEZ unit.
Further, Sec. 51 of the SEZ Act also makes an over-riding

provision that SEZ Act shall have effect even if there is

anything inconsistent therewith contained in any other law

for the time being in force or in any instrument having

effect by virtue of any other Jaw. It is accordingly held that

Notification No. 9/2009-S.T. and amended Notification No.
15/2009-S.T. have been only issued to operationalize the

exemption/immunity available to SEZ unit under Sec.
26(1)(e) of the SEZ Act, 2005."

From finance Act, 1994 point of view
9. Clause 29(h) notification no 25/2012-ST dated 20-06-2012 w.e.f. 01­
07-2012 say that if the main contractor and sub-contractor are covered
under works contract, the sub-contractor can claim exemption from

service tax if main contractor is exempt from service tax.

10. Department point of view is that SEZ unit had given contract to Main
Contractor i.e M/s Shaili Hydrabad, therefore SEZ unit should mention

name of Main Contractor in form A-1 as required under para 2(c) and
para 2 (d) of Notification 40/2012-ST for availing exemption. Due to this
lapse, service rendered by Main Contractor has been denied exemption of------Notification 40/2012-ST by the adjudicating authority. Conseque.~~\~::G>i" ··i:,IOo ,_,,.~t;._cs, <:;?i
adjudicating authority held that as Main Contractor service is taxabl~;t\~f':Jl,;· <.~~~

l
· o{ r;:,-:.. t\3 §.Ee ns. so?,,,~ 1:-\ '.:,__;,;;_;,) . /f1/'7],,

Ox"..s
."s"os8 ·o

­
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exemption, under clause 29(h) of the Notification No. 25/2012-ST, Is not

available to appellant, the sub-contractor.

11. I find that no invoice or any documentary evidence is produced to

substantiate that service has been received by SEZ unit. Further I find

that adjudicating authority has not examined whether service has been
received by SEZ or not, which needs to be verified by adjudicating

authority, for which case needs to be remanded back.

12. In view of facts and discussion herein above, the Adjudicating

Authority is directed to decide the case afresh , for which case is
remanded back to the Adjudicating Authority, after due compliance of the

principles of natural justice and after proper appreciation of the evidences

that may be put forth by the appellant before him. The appellant is also

directed to put all the evidences before the Adjudicating Authority in

( support of their contention as well as any other details/documents etc.
that may be asked for by the Adjudicating Authority when the matter is
heard in remand proceedings before the Adjudicating Authority. These

findings of mine are supported by the decision/order dated 03.04.2014 of

the Hon'ble High Court, Gujarat in the Tax appeal No.276//2014 in the
case of Commissioner, Service Tax, Ahmedabad V/s Associated Hotels
Ltd. and also by the decision of the Hon'ble CESTAT, WZB Mumbai in case
of Commissioner of Central Excise, Pune-I Vs. Sai Advantium Ltd and

reported in 2012 (27) STR 46 (Tri. - Mumbai).

13. In view of above, appeal filed by the appellants is allowed by way

of remand.

0 14. 34aa zart z #r a4 3r4hit a fqzr35qi#aa fazr sar &I

14. The appeals filed by the appellant stand disposed off in above

terms. ,5) /
D ­

(37TT 9Ia5)

#.-4zr a 3irzl#a 3r4en.::,

ATTESTED

(Rt~
SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD



To,
M/s. Maruti Infrastructure Pvt. Ltd.,

Surmount, 802, Opp.

Iscone Mega Mall, S. G. Highway,

Satellite , Ahmedabad- 380 015

Copy to:

7 V2(ST)/06/A-11/2017-18

• F

1) The Chief Commissioner, Central Tax, Ahmedabad South .

2) The Commissioner Central Tax, CGST,Ahmedabad South.

3) The Additional Commissioner, Central Tax , Ahmedabad
4) The Asst. Commissioner, Central Tax, Div-VII, Ahmedabad South

~e Asst. Commissioner(System), Hq, Ahmedabad South.

6) Guard File.
7) P.A. File.


